
 FIRPTA and 1031 Exchanges 

 What is FIRPTA? 

 FIRPTA, the Foreign Investment in Real Property Tax Act of 1980, was adopted to impose a tax 
 on capital gains derived by foreign persons from the sale of their U.S. property. 

 FIRPTA imposes an income tax on the sale of what is termed a U.S. real property interest 
 (USRPI). A USRPI includes U.S. real estate owned directly by the foreign investor, as well as 
 shares owned by a foreign person in a U.S. corporation that owns substantial real estate. 

 To ensure collection of U.S. taxes that are due on the sale by a foreign investor, FIRPTA also 
 provides a withholding mechanism under which the buyer, who is the transferee of a USRPI, is 
 obligated to withhold 15% of the purchase price at closing and send it directly to the IRS instead 
 of paying the full amount to the foreign seller. Some states, such as Hawaii, California and 
 Colorado, may also have a withholding tax on sales of U.S. real estate located within their 
 borders. 

 Who is subject to FIRPTA? 

 FIRPTA tax is imposed on nonresident alien individuals and foreign corporations. 

 Are there any exceptions to FIRPTA withholding? 

 Yes, there are two allowed exceptions to FIRPTA. 

 1.  If the property being sold by the foreign investor is being sold for less than $300,000 
 AND the purchaser certifies that it will be used as their primary residence, the sale is not 
 subject to FIRPTA withholding. Note that this does not eliminate any tax, it simply 
 relieves the transaction from the FIRPTA withholding mechanism. 

 2.  1031 (Like-Kind) Exchanges: It is possible for a foreign seller to avoid recognizing gain 
 on the sale of its property by exchanging it for a similar, or “like-kind,” property. If the 
 exchange qualifies under U.S. law, recognition of gain for the foreign seller will be 
 deferred and no FIRPTA income or withholding tax will be currently due on the 
 transaction. However, should the foreign seller receive any property in the exchange that 
 is not like-kind, such as cash, the entire transaction is disqualified and all gain must be 
 recognized. Note that real property located in the United States cannot be exchanged for 
 real property located outside the United States. 
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 What are the special requirements for a FIRPTA Exchange? 

 One of the many requirements for a qualified like-kind exchange under FIRPTA is that the 
 transferee receive from the foreign seller either: (1) a  Withholding Certificate  issued by the 
 Internal Revenue Service (IRS) that sanctions the particular exchange and allows the transferee 
 to avoid withholding any tax, or (2) a  Notice of Non-recognition  Transfer  from the foreign 
 seller that certifies that the transaction qualifies entirely under law for non-recognition of gain 
 and this Notice is forwarded to the IRS by the transferee within twenty (20) days of receiving the 
 seller’s property. Since a Withholding Certificate is applied for by the seller in advance of 
 closing, it is often used with a  Simultaneous Exchange  ,  where the facts of the entire transaction 
 are known by the time of closing. With a  Deferred  Exchange  , where details about the 
 replacement property are not often known by the time of closing, a Notice of Non-recognition is 
 usually involved. Deferred Exchanges are rare because the Notice of Non-recognition can take 
 three to four months to obtain. 

 Caveat: In no event should any acquisition, operation, transfer or other disposition of U.S. real 
 estate or other assets be undertaken without competent legal or accounting assistance based on 
 the investor’s particular facts and circumstances and the availability of any income, estate, or 
 gift tax treaty benefits. This article is for general informational purposes only and no action 
 should be taken or withheld based on the information supplied herein. This material is presented 
 with the understanding that the author is not rendering any legal, accounting, or other 
 professional service. In no event will the author be liable for any direct, indirect or consequential 
 damages resulting from the use of this material. 

 Please feel free to contact Dave Foster, Qualified Intermediary, at any time! He would be happy 
 to answer any questions you may have regarding FIRPTA. 
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